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Re: MUR5367 

Dear ChaumanSmtth: 
I 

i 
On behalf of RespondendRepresentatlve Darrell Issa, we hereby respond to the 

Comtmssion’s finding that there is reason to bebeve he vlolated 2 U.S.C. $44li(e)(l)(B). As an 
lnztlal matter, we cbsagree with the Comrmssion’s readmg of the new law, wluch is based on the 
apparent bebef that a Federal officeholder runnrng for governor in an off-year recall election that 
involved no Federal Electlon Actlmty is prohbited from takmg steps m a state election to 
strengthen lus state candidacy. Such a result, especdy m the uruque arcumstances of the 
Cahforma Governor’s recall electron, was not the intent of the Bipartisan Campagn Reform Act 
(BCRA) and Mr. Issa’s actlons here m no way touch upon the concerns expressed by its 
proponents. 

,I 

/ 

Facts 

This is a matter of h s t  unpression under BCRA, since it mvolves the prohbitlon on Federal 
officeholders raismg and spendtng state dollars m the context of uruque state election procedures 
m whch the Federal officeholder was a candidate for state office. Ths matter revolves around 
an off-year Cahfornia recall and replacement electlon on the same date -- October 7,2003 - longr 
before anv state electlon actlvitv could also be construed as Federal Electlon Actlvitv. Unlike 
recall procedures m all other states where the recall electlon is conducted first and a replacement 
electlon held on another day only if the recall proves successful, Cahforma schedules the recall 
and replacement electton on the same day. Any caddate, therefore, who wishes to replace an 
officeholder subject to a recall must of necessity simultaneously work to effect the successful 
recall if the candidate's replacement electlon campsugn is to be a n y h g  more than irrelevant 
pobtlcal tnvla. A cancbdate spendmg money to recall an officeholder is, therefore,forBCRA 
purposes, part and parcel of the state cancbdate’s own campagn. 1 
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Tlu matter also rnvolves the fundlng of state election actlmty by an S Corporatron, the sole 
shareholder and hectors of whch are the Federal officeholder/state candldate and his mfe. 
Moreover, the funds used by the S Corporatlon to make contnbutions for the state electlon 
actimty were transferred to it from the personal account of the state canddate. In such a h t e d  
scenarlo, the funds so used are effectlvely the funds of the state candldate. 

1. California’s recall “measure”, which occurred simultaneously with the replacement 
election, was, for BCRApuFoses, an election, and Governor Davis was a candidate and 
Rescue Califmk was affiliated with Darrell Issa’s candidate committee. Whde Cahforma 
bihcates,for contnbutzon hmztsputposes, a sunultaneous recall “measure” and replacement electlon, 
Cahforma Fair Political Practlces Commission (FPPC) Fact Sheet, Recall Elections, 
ht~://U’W\C‘.fnnc.ca.poTr/li~ran./rccallfactshect.ndf, the Constltutlon does not mandate h s  
result and BCRA does not rncorporate h s  logc. In analymg the Federal Electlon Campaqp 
TAct (FECA or the Act) in hght of BCRA, there is no reqwement to consider the recall and 
gubematonal vote as separate electlons and,forBCRApugoses, they are one and the same.’ The 
FEC, therefore, is not bound by these state-conferred labels. In fact, Cahforma is the only state 
to dlstmgush a “recall” from any other electlon for purposes of unposrng contnbutlon lunits. 

The Supreme Court in Citizens A m s t  Rent Control v. Berkelev, 454 U.S. 290 (1981), upon 
whlch the FPPC paradoxlcally rel& (Fact Sheet at 11 l), dlstmg&hed between conkbutions to 
canddates (whch can be lirmted) and those made to ballot measwes (which cannot be h t e d )  
because ‘‘[(rleferenda are held on issues, not candldates for pubhc office. The nsk of corruptlon 
percaved rn cases involving candldate electlons sunply is not present rn a popular vote on a 
pubhc issue.”’ Id. at 298 (citations omtted). California’s countenntultlve statutory scheme 
govermng its recall process is not consistent mth BCRA and should not serve as authonty for the 
Comrmssion rn its lnittal case unplementmg this sectlon of BCRA. W e  Callforma has iromcdy 
chosen to view expendltures by comrmttees that either support or oppose the recall of an 
officeholder as expendtures on “issue” advocacy, see FPPC Fact Sheet at 
conclusion is more consistent with BCRA and U.S. Supreme Court precedent. Common sense 
must acknowledge that if corruption or its appearance is at nsk when large contnbutlons are 
made to candldates rn a regularly scheduled election, this risk is just as present when large 
contributlons are made to comrmttees affiliated with the officeholder subject to a recall and to 
committees supporting a recall that are affihated mth replacement candldates, both of whlch, 

1, the contrary 

1 The F’PPC acknowledges that local junsdictlons can unpose contnbutlon h u t s  on officeholders subject to a recall, 
id at 7 6, unphutly ageemg that it is constltutlonal to treat recall electlons as candidate elections. 

\ 
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under Califorma law, can receive unlunited contnbutlons from any source. Fact Sheet at yy2, 
12.2 

Consequently, if the recall could have constltutlonally been labeled an electlon, Cahfomia could 
have labeled Governor Dams a “canchdate” and imposed contnbutlon h t s .  Moreover, Rescue 
Cahfornta , whch Darrell Issa did finance ~fl sipficant part, was affihated with his candidate 
comrmttee (if evaluated under FEC affihatlon cntena). Ths fact bv itself brmps Respondents 
m h  the 2 U.S.C. 6 441i(e)(2) exemDtlon. The fact that the Cahfomh constltutlon prevents an 
officeholder who is the subject of a recall from partmpating m the replacement portlon of the 
electlon does not change the obvlous conclusion that Callforma could have treated Governor 
Dams as a canchdate dunng the recall portlon of the electlon, and a committee supportmg the 
recall that is affihated mth a replacement canchdate could have been regarded as an affihated 
canchdate commtttee. For BCRApzitjboses, therefore, Governor Davis was a candidate and Resczie 

‘ Cahfornta was affiated mth Issafor Governor. 

2. Even if Governor Davis cannot be considered a candidate, Darrell Issa met the 
exemption in 2 U.S.C. S 44li(e)(2) because Rescue C’alifomk’s ads referred only to the 

- “relevant state or local office.” 

BCRA’s ban on Federal canchdates and officeholders sohcitmg and s p e n h g  soft money for state 
electlons was descnbed by the Supreme Court in McConnell v. FEC as an “antlcircumvention 
measure!” so that canchdates and officeholders “could [not] easily avoid the FECA’s 
contributlon h i t s  by sohcitmg funds from large donors and restricted sources to Itke-rmnded 
orgamzations engagmg m federal electlon actimtles.” Shp. Op. at 75 (emphasis added). With h s  
mew ~tl rmnd, the Court descnbed the § 441i(e)(2) exemptlon as requtring the Federal 
officeholder’s/state canchdate’s ads to refer to “the relevant state or local office.” Id. at 73 11.70. 
As the Complamant points out, Rescue Caltfornza’s ads made such a b t e d  reference. 

, 

To be specific, large contributions made to Cakjrnzaar Agaznst the C o s t b  Recall ofthe Governor (the committee 2 

affihated wth the former incumbent governor to oppose the recall) had just as much potential to corrupt Governor 
Davis or evidence the appearance thereof as they would if given to hs candldate comtmttee, the Governor Gray Davzs 
Commzttee, in a regularly scheduled election Lrkeunse, large contributions to Arnold Scbwaqenegerr’s Totai Recall 
Commzttee, V o t e  Yes (the committee affihated wth the eventual replacement canddate to support the recall) had just 
as much potentd to corrupt Arnold Schwanenegger or evidence the appearance thereof as would large 
contnbutions to Cahjiornzansjr Jcbwaqeneger (Arnold Schwarzenegger’s candidate comrmttee) The same is true of 
Cahjmzansjr Stabzhp - No on the Governor’s Recal.. (the committee affihated with the Lt. Governor to oppose the 
recall) and Fnendr uf Cmz Bustamante (the Lt. Governor’s candldate committee) 
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What matters, therefore, is that the Federal officeholder be a candidate for state or local office 
and that hs spending on behalf of that candidacy not be used as a proxy to rase and spend 
money on Federal Election Activity, but rather to advance the Federal officeholder’s state 
candtdacy. Congress m draftmg 2 U.S.C. § 4411(e)(2) and the Commmion m promulgatmg 
regulatlons unplementmg this sectlon most assuredly dtd not contemplate Califorma’s bifurcated, 
m q u e  and counterintuitlve labels relative to its recall and replacement procedures. All we ask is 
that the Commtssion not apply BCRA’s antlcxcumvention measure beyond its purpose. 

3. Even if the recall portion of the recall election is not viewed as an election, 2 U.S.C. S 
44li(e)(2) cannot be constitutionally applied to prevent a Federal candidate or 
officeholder from being involved in otherwise lawful state issue or candidate advocacy so 
long as funds raised and spent are not used for Federal Election Activity. 

As mentloned above, BCRA’s prohbition on Federal candidates and officeholders rsusmg and 
spendmg soft money for state electlons was to prevent state electlon actlvity from berng used as a 
proxy to rase and spend funds for Federal Election Actlmty. For example, Advisory Opmon 
2003-12 (Flake) mvolved state actlmty on behalf of a state ballot mtlative voted on in the same 
electlon that a Federal candtdate appeared on the ballot. Where thls is not a possibhty, 2 U.S.C. 

441i(e)(2) cannot be applied to deny Federal candldates and officeholders theu nght to engage 
m otherwise lawful state electlon actlmty. 

‘‘When the Government burdens the nght to contnbute, [the Supreme Court appl[ies] heightened 
scrutiny.” McConnell, Id. at 10. The Court asks “whether there is a ‘sufficiently unportant 
interest’ and whether the statute is ‘closely drawn’ to avoid unnecessary abridgement of Fmt 
Amendment freedoms.” Id. W e  the Government has a r e c o p e d  mterest m preventmg 
Federal candtdates and officeholders from using state election actlmty as a proxy to rase and 
spend soft money on Federal Electlon Actlmty, applymg 2 U.S.C. 5 4411(e)(2) beyond thls 
targeted conduct to prevent them from engapg rn pure state electlon actlmty molates the First 
Amendment rights of Federal . candldates and officeholders. 

Rescue Cakimza dtd not in any way serve as a vehcle for Darrell Issa to rase donations for 
Federal Electlon Actlvittty, whch is especdy obvious gven the fact that the recall/replacement 
electlon was an isolated event m 2003. Rescue Cat?.fomza did not partmpate, nor was it possible to 
involve itself (because of the tuning of the recall), m (1) voter regstratlon activity w i h  120 days 
of a regularly scheduled Federal election or (2) get-out-the-vote activity; voter identlficatlon or 
pubhc commmcatlons refernng to a clearly identified Federal candtdate that promotes, supports, 
attacks or opposes a Federal candtdate, all m connectlon with an electlon m whch a Federal 
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candldate appears on the b a l l ~ t . ~  Rescue Califomza rased and spent funds to get the recall of 
Governor Davis on a special recall electlon ballot and to advocate Governor Davis’ recall. If it 
had engaged m Federal Election Actlmties, Mr. Issa’s fundmg of Rescue Cahjmza would clearly 
have been lllegal under 2 U.S.C. 5 4411(e)(2). Therefore, Mr. Issa’s funding of Rescue Cahj5mza in 
no way violated BCRA’s purpose. To apply h s  sectlon of BCRA beyond its targeted conduct m 
h s  w q u e  situatlon is to apply it m an overbroad manner. 

G 

4. 2 U.S.C. S 44li(e)(l) cannot be applied to a corporation organized under Subchapter S 
of the Internal Revenue Code, where the sole shareholder is the candidate and his wife, 
and whose own personal funds were transferred to the S Corporation to fund the state 
election activity at issue. Respondent acknowledges that m MURs 3119 and 3191 the 
Comrmssion refused to dlstmgush contnbutlons to a Federal candldate rn a Federal electlon by 
an S Corporatlon for purposes of 2 U.S.C. § 441b. Thls situatlon is different. BCRA’s purpose is 
to stop Federal officeholders from sohclting and, therefore, bemg mfluenced by prohibited 

ssources. Thls scenano dld not arise here because Mr. Issa funded state election actlvity through 
hs own S Corporatlon. We respectfully ask the Comrmssion to dlstmpsh these matters from 

* the present facts where there is one shareholder, the candidate and hs mfep and where the 
.-shareholder’s personal assets funded the corporatlon for the purpose of fundlng the state electlon 
qactlmty at issue. In other words, the use of Greene Property funds did not mvolve sohclting 
prohbited sources. In such a h t e d  case, the fundmg of the state election actrmty should be 
considered, for BCRA purposes, the personal funds of the sole shareholder. J 

\ 

In Austin v. MichPan Chamber of Commerce, 494 U.S. 652 (1990), the Supreme Court justified 
a state ban on corporate expendltures, not on the basis of a threat of qzjidpm quo corruptlon but 
on the “corrosive and dlstortmg effects of m e n s e  aggregatlons of wealth that are accumulated 
mth the help of the corporate form . . . .” Id. at 660. These advantages granted by state law 
mclude “ h t e d  habhty, perpetual hfe, and favorable treatment of the accumulation and 
dlstribution of assets - that enhance thelr abhty to attract capital and to deploy their resources m 
ways that m a m e  the return on thelr shareholders’ investments.” Id. at 658-59. 

3 In Cahfoma, disbursements on voter identification, get-out-the-vote and generic voter drtves dld not constitute 
Federal Election Activity und December 5,2003, some two months after the state election at issue FEC Gutde to 
ReDortinP Coverape Periods for Federal Election Ac~vitv in Connection mth 2004 Elections, 
% 

4 Darrell Issa and his unfe are the smgle shareholder of t hw S Corporation under the Internal Revenue Code. 
Instructions for IRS Form 2553, http //u~~w.ii s 9.0~/~ub;irs-pd~/i2553 pd f 
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Date 
2/13/03 
3/24/03 

In the case of an S Corporatlon owned by a sole shareholder/candldate, who has transferred 
personal funds rnto hs S Corporatlon for the purpose of financmg state election actlmty, these 
funds spent by the S Corporatlon should be considered the personal funds of the candldate for 
BCRA purposes. In this instance, the state conferred advantages are of no consequence to the 
aggregatlon of wealth used for state electlon purposes. The aggregatlon takes place before being 
transferred to the S Corporatlon. 

Amount Date Amount 
$355,000 
$6 1 50,000 

5/08/03 $100.000 

Mr. Issa's personal funds made contnbutlons from his S Corporatlon to Rescue Cahima possible. 
In the three months before Greene Propertles first transferred funds to Rescue Cahjmza, Darrell 
Issa transferred $505,000 m personal funds to Greene Properties. Attachment A (Greene 
Propertles bank statement). Frnally, whde page five of the Factual and Legal Analysis shows the 
dates of Green Propertres' donatlons to Rescue Ca/@nzia, below is a chart showing a same-day 
connectlon between transfers from Darrell Issa personally to Greene Properties and then most of 
the contnbutlons made by Greene Properties to Resczre Ca&mza. 

5/19/03 
5/23/03 

~~~~~ 

$100,000 
$245.000 5/23/03 

5/30/03 
$347,000 
$200,000 

6/05/03 I$155.000 
5/30/03 
6/05/03 

$200,000 
$1 55,000 

6/10/03 
6/13/03 

$200,000 
$150,000 6/13/03 

6/20/03 
$1 50,000 
$1 30,000 

6/10/03 I$200~000 

6/20/03 
6/24/03 
7 / 02 / 03 

$130,000 
$250,000 
$1 80,000 

6/24/03 I !!250.000 
7/02/03 
8/04/03 

$1 80,000 
$50,000 

Total I $1,760,000 
7/14/03 

Th~s  chart demonstrates that Darrell Issa and mfe used then S Corporatlon as the vehicle to 
direct already aggregated personal funds to Rescue Cah$rnia; the corporatlon was not used as a 
vehicle to first aggregate wealth and then make contnbutlons. In t l v s  lrrmted mstance, therefore, 

$50,000 
$2.167.000 
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the purpose of the corporate contributlon ban is not present and should not be applied to 
Respondent. 

4. Darrell Issa did not solicit any funds for Rescue California in violation of the Federal 
limits or source prohibitions. The Factual and Legal Analysis (FU) mentions that Mr. Issa 
met mth a Mr. Gamel, who later donated $10,000 to Re.rme Cahimza. Tal Cloud, the person who 
mtiated and arranged 151s meeting that involved Mr. Gamel, observed that Mr. Issa &d not 
sobat any funds and left the room and was not involved in the rzusmg of funds. Tal Cloud Aff. 
(Attachment B). 

, 

The FLA also mentlons that the President of the h c o l n  Club of Orange County, Michael 
Capaldl, met with Darrell Issa and that the Club later donated $81,350 to Rescue Cahzmza. , 

W h  Johns, the person who mtiated and arranged h s  meetmg of potential recall supporters 
that rnvolved Mr. Capaldi, observed that Mr. Issa stlpulated to the attendees that because of the 
BCRA, he could only ask for $2,000 from rndmduals. Ltke the meeting convened by Tal Cloud, 
Darrell Issa also left the room when fundrasmg was dlscussed. Wfiam Buck Johns Aff. 
(Attachment C). 

The FLA also bnefly mentlons reports that the Morongo Indlan Tribe met with Mr. Issa but 
never made a donation. The Tnbal Chmman of the Morongo Band of h4ission Inhans, Maunce 
Lyons, who mtlated the meetmg and was present, observed Darrell Issa mention that he could 
not ask for more than $2,000 from rncbviduals and, again, left then room when the Tnbal Counul 
dscussed fundrzusrng. Maunce Lyons Affidavit. (Attachment D). ‘ 

Finally, Dmell Issa hunself flatly demes soliatmg a donation from a corporatlon or for more 
than $2,000 from mdmduals as he quabfied any fundraismg &scussions with the promo that 
because of Federal campaqp frnance law restnctlons he was not askmg for more than $2,000 
from rndmduals. Rep. Darrell Issa Aff. (Attachment E). More supportmg affidavits may be 
filed shortly. 

Accordmgly, Mr. Issa did not sobcit any funds for Rescue Cahybmza outside the h t s  and sources 
of Federal law. 

I I 

Conclusion 

In this case of first mpression m umque mcumstances, the Comrmssion should not place form 
over substance. “As a practlcal matter” Governor Davis was a candidate and Rescue Cahzmza was 
affihated with Darrell Issa’s candidate commtttee rn every relevant sense for BCRA purposes, 
nohmthstandmg Califorma’s w q u e  pobcy of treating officeholders subject to a recall and 
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committees supporting the recall dtfferently from the candidates vymg to replace the 
officeholder. 

Concomtantly, even if Governor Davis cannot be considered a candldate with respect to the 
recall portlon of the recall electlon, and Re.we Cahzmza cannot be considered affiliated with 
Darrell Issa's candidate committee, Rescue Cahzmza spent no money on Federal Election Activlty, 
the entlre reason behmd BCRA's prolubition on Federal officeholders rsusmg and spendmg soft 
money m state elections. Therefore, in thls lrrmted scenano, BCRA cannot be apphed to prevent 
a Federal officeholder from pmcipatmg m lawful state candtdate activity or issue advocacy. 

In addttion, an S Corporation owned by a smgle shareholder/candldate and whose personal 
funds transferred to the S Corporation were the source of the contnbutions to the state 
c o m t t e e  must be considered the personal funds of the state candldate for BCRA purposes. 

Fmally, as is clear from the attached affidavlts, Darrell Issa never sohcited funds for Resczre 
Cahzmza outside the h t s  and prohibitlons of Federal law. 

For the foregomg reasons, h s  matter should be dlsmssed. All that is asked for from the 
Commission is a httle common sense. 

Glenn M. Wrllard 

3765256~1 



BEFORE T W  FEDERAL ELECTION COMMISSION 

Respondent Rep. Darrell Issa MUR 5367 

of Tal C l o d  

1. I am Tal Cloud, President of Paper Pulp 81 Film, which is located in Fresno, California. 

2. As the movement to recall Gov. Davis was already underway and moving forward, I 
wanted to assist the efforts, primarily though raising funds. 

3. In m e r a c e  of this goal, I approached local business owners I knew as friends who 
s h e d  my views of needed change in Sacramento. 

4. On my initiative, I arranged meetings with people who I believed mr&ht be likely to get 
involved This included Dan Gamel, a local reCTeatioDd1. vehicle dealer. 

5. On May 17,2003, I convened a meeting that involved Dan Gamel, Rep. Issa and others. 

6. During the meeting, Rep. Issa stated that, according to the new election laws, he could 
not directly solicit a specific amount of money for the recall. 

7. During the meeting, Mr. Gamel asked, “How much do you want from me?” (or to that 
effect). Rep. Issa was very clear that he could not ask for money and he never did. 

8. Rep. Issa at this point left the room, and was not fixher involved in the raising of fbnds. 

I hereby swear that all statements herein are true. 

State of California m 

Signed and sworn to before me this saf bay  of March ,2004. 

NOTARY PUBLIC 

f L  My commission expires: 

3766391~1 
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BEFORE THE FEDERAL ELECTIONCOMMISSION 

Respondent: Rep. Darrell Issa 

Affidavit of William Buck lohns 

MUR 5367 

1. I am Wrllram Buck Johns 111, owner of Inland Group, Inc., whch is located ~fl Newport 
Beach, Cahforma. 

2. During the early months of 2003, I decided I wanted to support the sa-developmg recall 
of Gov. Gray Dams. 

3. Sgnatures were already bemg gathered, and I was f d a r  with the fact that Darryl Issa 
was supportmg the recall effort. I desired for others to assist the effort, and asked Mr. Issa 
to provide an update on the recall in Orange County. 

4. I convened a meeimg on May 2,2003 in the conference room of my business where about 
8-10 people attended. I specifically mvited mdividuals who I beheved would be hkely to 
support the recall, includmg Wchael Capaldl, President of the Lrncoln Club of Orange 
County. 

5. At h s  meetmg, Darryl Issa provided an update on the recall effort, the lrkelrhood of 
success, etc., answered questions asked of hun by attendees and asked for the attendees to 
support the recall. 

6. Mr. Issa also mcluded this stipulation: because of campalgn finance laws he could not 
sohclt donations m violation of the BCRA. 

7. Darryl Issa mentioned that because of the BCRA, he could ask for $2,000 from 
indwiduals, and left it to others if they wanted to contnbute. 

8. At that pomt, Mr. Issa left the room and the group dlscussed, outside of his presence, 
what it rmght contnbute. 



I hereby swear that all statements herein are true. 

It)-. 
State of California 
Signed and sworn to before me this 3 day of March ,2004. 

NOTARY PUBLIC 
My commission expires: 

* K &  

2 
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BEFORE THE FEDEM, EILECTION COMMISSION 

Respmdent Rep. Omell lssa MUR 5367 

-davit of Maurice Lvona 

1. I .m Maurice Lyc,os, lnbal Chairman of the Morongo Band of Massion Indians UI 
C Lbamn, CA. 

2. 111 May, 2003 the Tnbe was rnuesred m contributing KO the effoit KO ob- sufficient 
siganues to phce the recall of thc Governos on the bdor. 

3. I, thcre!fore, inroared a mectuig of the Tribal Counul on May 33 2003 wth D d  Issa 
ftar the purposc af gau&mg the senousncss of rhe recall effort. 

4. A c th is  meeting, ?vf~ Issa explained the status of the recall effort and answered our 
qt tesuons- 

5. Alr, Issa mauoned that because of c m p g n  baanee law restncaons, he could nor ask 
fa #r more that $2,000 horn m d n d ~ a l ~ .  

6. Darrell Issa excused himself from rhe rooin when Tribal Counal membets discussed 
u herher and how much the 'l'nbc would contnbutc to the recall effort. 

I herLby swear that all statements herein are me. 

- State of California 
Siptd and worn to before me this 13 day of  Apnl, 2004. 

\h 5 NOTARYPUBLIC 
My commission exputs: 

ATTACHMENT D 



. BEFORE THE FEDERAL ELECTION COMMISSION 

Respondent Rep. Darrell lssa MUR 5367 

1. 

3 
4. 

3. 

+. 

5. 

6. 

In 2003,I was a suppurcur of the campdgn ro recall Govmot  Gray Da~s and was also 
a candidate for Governor of Calrfbmr rn h e  ~t~irll rlucnon, 

hc &=+a mccrmgr, L provided m updare on rhc stam4 of rhe iiporure collccpon cffurr IO 
put dac zccall qursuoe on the bwllor and answerzd relard quesnaas. 

1 hereby swear that all statemats herein lare fnr 

ClTy OFJEHlBALW 

NOTARY YUBLLC 

CONSULAR ASSOCIATE. - 
UNITED STATES OF AMRICA 
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